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Town of Whitby Policy

Policy Title: Development Agreement Securities Policy 

Policy Number: To be assigned following Council or CAO approval 

Category: Finance 

Reference: Planning Act, R.S.O. 1990, c. P.13 Part VII 70.3.1 

O. Reg. 461/24 

Date Approved: Click here to enter a date. 

Date Revised: Click here to enter a date. 

Approval: Council 

Point of Contact: Financial Services Department 

Policy Statement 

Securities are essential for protecting the financial interests of the Town and the 
interests of the Town’s current and future residents by insuring the financial or 
performance obligations of development agreements. This policy provides guidelines for 
accepting security deposits, letters of credit, and surety bonds as forms of financial 
security for development agreements. 

Purpose 

The purpose of the Development Agreement Securities Policy is to ensure equitable, 
transparent and effective administration in the use of security deposits, letters of credit, 
and surety bonds as a financial security for development agreements.  

Scope 

This policy applies to all instances where a security deposit, letter of credit, or surety 
bond is provided as financial security for a development agreement.  
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1. Definitions 

 Council means the Mayor and members of Council for the Town of Whitby. 

 Counterparty means the other party or parties to an agreement with the 
Town of Whitby. 

 Development Agreement means any agreement between the Town of 
Whitby and a counterparty, to regulate the provision of on-site and municipal 
works required to service land under development applications. Development 
applications include, but are not limited to, Plans of Subdivision, Site Plans, 
Works Funding and Reimbursement Agreements, Joint Service Agreements, 
Development Charge Agreements, Minor Variance and Consent Agreements. 

 Financial Institution means a bank operating under the Bank Act, S.C. 
1991, c.46, as amended, a trust company, or a credit union that meets the 
minimum credit rating or is otherwise approved in accordance with this policy. 

 Letter of Credit means a form of financial security issued by a financial 
institution that guarantees payment or performance by one or more 
counterparties to a beneficiary (the Town).  

 Security or Financial Security means an amount required to be provided 
under a Development Agreement which may be drawn upon by the Town in 
accordance with a Development Agreement, and the balance of which will be 
returned to the counterparty after the terms of the Development Agreement 
have been executed to the Town’s satisfaction. 

 Security Deposit means a financial security provided in the form of cash 
through certified cheque, bank draft, or money order. 

 Surety Bond means a bond which guarantees the assumption of 
responsibility for payment of security in the event of default in the 
performance of an obligation as set out in a Development Agreement, as 
stipulated in Ontario Regulation 461/24. 

 Surety Provider means an insurer that is licensed under the Insurance Act, 
R.S.O 1990, c. I.8, as amended, to write surety insurance and meets the 
minimum credit rating prescribed in Ontario Regulation 461/24, as amended. 

 Treasurer means the employee designated as such by Council for the as 
Treasurer for The Corporation of the Town of Whitby. The Treasurer shall 
exercise all powers and duties of the Treasurer as set out in the Municipal 
Act, 2001, S.O. 2001, c.25, as amended. Treasurer shall also include another 
employee who has been delegated authority to act on the Treasurer’s behalf.  
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2. Responsibilities 

 The Treasurer shall: 

2.1.1. Maintain authority and responsibility for this policy; 

2.1.2. Approves departmental operating procedures and processes governed 
by this policy; and 

2.1.3. Reviews, and if applicable, approves exceptions to this policy, 
including acceptance of Financial Securities from Financial Institutions 
that do not meet the minimum requirements described in this policy. 

 All Staff involved in the acquisition, evaluation and administration of securities 
for development agreements are responsible for implementing and adhering 
to the requirements set out in this policy. 

3. Acceptable Securities 

Where Financial Security is required by the Town as a condition of a Development 
Agreement, the three types of securities below are considered satisfactory, 
provided they are issued to and received by the Town in accordance with the 
prescribed conditions. 

 Letters of Credit 

3.1.1. Letters of Credit in the prescribed format may be provided as Financial 
Security for any Development Agreement. 

3.1.2. Letters of Credit issued by any of the five largest banks set out in 
Schedule I of the Bank Act are acceptable: 

i. Bank of Montreal 
ii. Bank of Nova Scotia 
iii. Canadian Imperial Bank of Commerce 
iv. Royal Bank of Canada 
v. Toronto-Dominion Bank 

3.1.3. Letters of Credit may be accepted from other Schedule I banks or 
Schedule II banks meeting the minimum Dominion Bond Rating 
Service rating criteria, subject to the approval of the Treasurer. 

i. Schedule I bank with a Dominion Bond Rating Service rating as 
“R-1 low” or “A” (low), or higher 

ii. Schedule II bank with a minimum Dominion Bond Rating 
Service rating of “R-1 middle” or “AA” (low) 

3.1.4. Letters of Credit from trust companies, credit unions and Schedule III 
banks will not be accepted, except in specific circumstances, subject to 
the sole and unfettered approval of the Treasurer. Factors to be 
considered in the review include, but are not limited to, the overall 
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potential risks to the Town, the credit rating of the issuing financial 
institution, and the amount to be secured. 

 Security Deposits 

3.2.1. In instances where a Letter of Credit or Surety Bond is deemed 
unsuitable or cannot be provided by a counterparty in the required 
value or format, Security Deposits equivalent to the Letter of Credit 
amount may be accepted in the form of cash (certified cheque, bank 
draft, or money order).  

3.2.2. If a Security Deposit is provided, the Town will receive and deposit the 
funds, with no interest accruing or payable to the counterparty.  

 Surety Bonds 

3.3.1. Surety Bonds may be provided for any Development Agreement that 
explicitly allows their use as a financial security. 

3.3.2. Surety Bonds may only be provided for any Development Agreement 
executed on or after the coming into force of Ontario Regulation 
461/24, November 20, 2024. 

3.3.3. Surety Bonds issued by a Surety Provider shall meet or exceed the 
requirements set out in Ontario Regulation 461/24, as amended or 
replaced from time to time.  

3.3.4. A Surety Bond can be provided as part of a required Financial Security 
in addition to a Security Deposit or Letter of Credit, or as the full 
amount of required Financial Security. 

4. Drawdowns and Demands for Payment 

 If the Town determines that the counterparty has defaulted in performing an 
obligation guaranteed by the Financial Security, the Treasurer is authorized to  
drawdown upon the Financial Security/demand payment against the Letter of 
Credit or Surety Bond in his or her sole discretion and in accordance with the 
Development Agreement. 

 The Treasurer is also authorized to drawdown/demand payment on Financial 
Securities in accordance with Development Agreements, which may include 
but not limited to drawdown schedules and/or drawdowns based on defined 
milestones being achieved. 

 If a Financial Security was previously accepted by the Town in accordance 
with this policy, but the Financial Institution or Surety Provider fails to maintain 
a credit rating that meets the minimum credit requirement outlined in this 
Policy, the counterparty must notify the Treasurer immediately. The 
counterparty must also provide a substituting security that meets the 
minimum requirements as set out in this Policy. If an acceptable substituting 
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security is not provided within 30 days of the credit rating downgrade, the 
Treasurer reserves the right to immediately drawdown upon the original Letter 
of Credit or make demand for payment from the original Surety Bond. 

 If the Town is notified by a Financial Institution or Surety Provider that the 
Financial Security will not be renewed or will be cancelled, the Treasurer 
reserves the right to immediately drawdown upon the original Letter of Credit. 
In the case of a Surety Bond, the counterparty shall deliver replacement 
Financial Security in the amount of the Surety Bond that is acceptable to the 
Town at least 30 days before the day on which a Surety Bond will be 
terminated. Failure to provide such replacement Financial Security will be 
considered a default in the performance of the counterparty’s obligation 
guaranteed by the Surety Bond and the Treasurer is authorized to demand 
payment on the Surety Bond.  When possible, the Town will allow the original 
Financial Security to be exchanged or replaced by another Financial Security 
acceptable to the Town. 

 If a Financial Security being held by the Town is determined to no longer 
provide adequate protection and/or transfer of risk for the Town, the 
Treasurer may request a new Financial Security to his or her satisfaction. 
This new Financial Security must be provided within ten (10) days of the 
demand subject to provisions in the Development Agreement, if any. Upon 
receipt, the original Financial Security will be exchanged for the replacement 
Financial Security. If the new Financial Security is not received as required, 
the Treasurer may draw upon/demand payment on the original Financial 
Security. 

 The Treasurer is authorized to immediately and without notice to any party 
withdraw upon or make demand of any/all securities provided to the Town 
upon the bankruptcy or insolvency of the counterparty. 

5. Releases and Reductions 

 Upon fulfillment of financial and/or performance obligations and the expiration 
of any warranty periods, the Town will return the remaining balance of a 
Financial Security to the: 

5.1.1. Financial Institution for Letters of Credit; 

5.1.2. Provider on record for Security Deposits; and the 

5.1.3. Surety Provider for Surety Bonds. 

 The Treasurer may also return a portion of the security deposit or reduce the 
letter of credit or surety bond in accordance with this Policy or the 
terms/schedule outlined in a Development Agreement. 
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6. Form and Terms 

 A Letter of Credit provided to the Town, issued by financial institution shall be 
in the form and on the terms of the “Letter of Credit” template attached hereto 
as Appendix 1. 

 The surety bond to be provided to the Town issued by a surety provider shall 
be in the form and on the terms of the “Surety Bond” template attached hereto 
as Appendix 2. 

Appendices 

Appendix 1 Letter of Credit Template 

Appendix 2 Surety Bond Template 

 

 

This Policy is hereby approved by Council Resolution # Resolution Number from 

Council Meeting Minutes on this Day Number day of Month, 20Last Two Digits of 

Year Number. 
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